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(The proceedings herein were had and made

!
=

2 | af record, commencing at 9:05 a.m., Thursday, June
3|6, 2002, as follows:)

4 COMMISSIONER WEFALD: Goocd morning. It's
5|9 a.m., It's June the 6th, 2002. The Commission is
6 | meeting for a special meeting in the Commission

7 ﬁearing room, 12th Floor-of the State Capitol

8 | Building. We have just a few items on our agenda.
5 { Thexre's no consent agenda today, and the portfolio
10 | items are under Commissioner Clark's portfolio.
11 But before we do that, are there any

12 | welcoming comments from the other commissioners?

- madt

13 COMMISSIONER REINBOLD: Just welcome,
14 | Nice to be living in Bismarck with a "c.?

18 COMMISSIONER WEFALD: All right., And
16 | then we've got Commissioner Clark, and I'm

17 | Commigesiconer Susan Wefald and Commissionex Leo
18 | Reinbold is here today.

18 COMMISSIONER CLARK: Yen. Welcome. wWe'rll
20 | start. We'wve only got three_motions to make.

21 | First, I'll move that the‘Commission deny AT&T's
22 | motion to recpen proceedings in U S West

23 | Communications, Inc.'s Section 271 Compliance

24 | Investigation, Case No. PU-314-87-193, and that

. 25 | further investigation -- further investigation or
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proceedings, if any, relating to the issues raised
by AT&T in its motion be held in a separate docket
under the provisions of 47 USC Sections 251 and 252
and in accordance with future direction from the
FCC.

COMMISSIONER WEFALD: Second.

COMMISSIONER REINBOLD: Second.

COMMISSIONER CLARK: What this motion
deals with ie a proposed motion that AT&T submitted
to the Commission, and what they were asking us to
do is recpen the public interest portion of this
proceeding that we've been having and to focus in
on the question of the alleged secret
interconnection agreements, which some folks may be
aware of was highlighted most probably prominently
in Minnesota recéhtly, and it has to do with what
interconnection agreements have to be filed with
the Commission under Section 251 and 252 of the
Federal Act.

In any case, AT&T was asking that we
reopen that here in North Dakota and hold that
investigation as part of our 271 hearing into
public interest, but I have moved and am
recommending that we deny that for three basic

reasons.
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First of all, there is a reguest pending
at the FCC from Qwest to make a declaratory ruling
on where exactly the line is as far as what
interconnection agreements need to be filed and
what ilnterconnection -- well, what other types of
agreements don't need to be filed.
| And the FCC will do basically one of two
things. They could say, nec, this isn't something
that we're going to decide on. This 1is raally a
state issue that's going to be decided by state
commissions individually_and they could punt the
issue back to us, which could happen. Or they
could say we're going to come out and set the
guidelines under the Federal Act and give you state
commissions guidance upon what is an agreement that
has to be filed under 251 and 252 and what
deoesn't. In either case{'that's panding at the
FCC, and for us to make a decision on that right
now would be ill-timed, | |

Secondly, even 1if the FCC kicks this back
to us and even if they kick it back, let's Bay,
with some guidelines abopt what should be filed and
what shouldn't, wé still have recourse available in
Nerth Dakota under those same sections in 251 and

252 to do all the investigation that we need to
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do. And so to handle it as part cof this proceeding
is, I think, probably inappropriate and awkward.

And, finally, you know, this issue is
before the FCC. Qwest's application I assume
within the next few weeks is going to be before the
FCC. The FCC knows abdut both of these things, has
lthem both on their radar screen, and if they're
very concerned about the impact of this
interconnection agreement issue with the 271 issue,
then they'll certainly have that on theilr radar
screens and if they have great concern about it,
they'll be able to deal with it in due course, as
well.

So for those reasons I'm recommending that
we deny the motion and not make any prejudgment
upon the validity of these alleged secret
interconnection agreements, and if it comes to the
point where we need to hold separate hearings and
invegstigations on that, we can dc it at that time.

COMMISSIONER WEFALD: I agree. I think
this is a serious issue that merited consideration
by the Commission. However, I alsoc agree that
there is a place for us to investigate this, if
necessgary, under Section 251 and 282, and so I do

not believe that it is necessary for us to reopen
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the public interest section of 271 at this .
particular time. ‘But I will be very interested in
following what the FCC doesg on this particular
matter and the guidance it gives to the states and
then having a chance to meet with my fellow
commissioners about what action to take, if
ﬁecessary, at that time..

COMMISSIONER REINBOLD: This motion will
still give anyone that needs enough wiggle room to
carry on their activity and ccme before the
Commigsion. |

MR. MIELKE: All in favor?

COMMISSICNER WEFALD: Avye.,

COMMISSIONER REINBOLD: Aye.

COMMIESIONER CLARK: Aye.

The seccond motion, I move the Commission
adopt the Interim Consultative Report on Public
Interest in U S West Communications, Inc,'s Section
271 Compliance Investigation, Case No.
PU-314-97-193.

COMMISSIONER RBINBOLD: Second.

COMMISSIONER CLARK: This is the
aforementioned public interest portion of the
proceeding that we have been holding. There are a

number of issues that are addressed in here. 1'11
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just highlight a few.

There was some discussion in the public
intereat portion of cur hearing about UNE prices,
wholesale prices, rates, things like that. We down
the line agreed with the facilitator's
recommendations, and we have noted that in a number
'of these cost-type guestions while the record that
wae built didn't specify any overwhelming reason to
not recommend that Qwest get 271 approval, we have
noted that on these specific cost issues we do have
a cost docket that's open and we'll be dealing with
those issues at a later time, and that on such rate
issues as access, the state has made significant
progress towards taking care of the access issue.

There was some guestions raised and a gocd
deal of the hearing deait with the level of
competition., There have been intervenors who have
arqued that there needs to be a certain level of
actual competiticn in the marketplace before a
state would reccommend that a Bell company be
allowed intoc the long distance market.

The FCC has rejected that notion because
they have pointed out that there could be a number
of reascns why there's not a certain level of

competiticn in thae marketplace at a given time.
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For example, a Bell company may have done
absclutely everything that they need to do toc copen
up their network to make it perfectly available to
competitors, but because perhaps capital markets on
Wall Street haven't been conducted conducive to
competitors getting the capital that they need to
get into the marketplace, that that may be the
reason. There could be a number of other reasons
that competitors aren't getting in that have
nothing to de with the Bell company's standard of
practice. And so that has been dismissed by the
FCC.

We do note, however, that in North Dakota
relative to other states in the Qwest region we
have found a relatively vgfy high level of
competition compared to other states. In fact,
there was some testimony fhat North Dakota among
the Qwest states has the highest level of
competition as far as number of percentagewise
competitors that are in the marketplace. We had
some testimony thgt competitors have about a 20
percent penetration rate ipto the local phone
market and that Qwest sti;l retains about 80
percent of those former lines, which compared with

other states in the region is very favorable. And
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9
so that was a good deal of it.
Then we alsoc have incorporated some
language in addressing the -- gsome of the Qwest

prior conduct issues that we dealt with in our
previous motion and outlined the testimeny that we
had regarding AT&T's reguest to reopen the
hearing.

COMMISSIONER WEFALD: When I took a look
at this section called public interest, I guess I
expected some different kinds of issues than what
are included in it, and yet many of the same kinds
of things that have been dealt with in other parts
of the 271 are included under public interest,
things like unbundled element prices, calculation
of current wholesale rates, pricing of unbundled
netweork elements and cost methodology. These are
not things that make the average consumer out there
g2it up and take notice, but thege are public
interest issues in that they relate to competitors
in the wholesale market, and so that's what the
whole focus of this 271 is on and they're very
important to those folks.

So it is a different slant. This whole
case is a little bit different in that we're

dealing with the wholesale market on these issues.
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They're still very important because ultimately the
decisions that we make in this case will make an
impact on how much competition there is in the
State of North Dakota going forward in the future.
And that is important for North Dakotans to have
choice in their local telephone service.

COMMISSIONER REINBOLD: An awful lot of
work coming to a point with this motion.

MR. MIELKE: All in favor?

COMMISSIONER WEFALD: Aye.

COMMISSTICONER REINBOLD: Avye.

COMMISSIONER CLARK: Aye,

The third motioh is really a two-part
motion. I move the Commission acknowledge that U 8
West Communications, Ine. {(now known as Qwest
Corporation) has incorporated in its Statement of
Generally Accepted Terms and Conditions and its
Performance Assurance Plan the changes recommended
by the Commission in its interim reports for Case
No. PU-314-97-193.

And T move the Commission acknocwledge
that, to date, all knéwn issues regarding Section
271 Compliance Investigation have been addressed by
the -- |

COMMISSIONER WEFALD: By the Commission.
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COMMISSIONER CLARK:; -- by the
Commisgsion. This is an o0ld one, toco. There we
go. And I move the Commission acknowledge that, to
date, z2ll known issues regarding the Section 271
Compliance Investigation, with the exception of
issues regarding testing of Qwest's Operational
éupport Systems that will be addressed by the
Commigsion in the near future, have been addressed
by the Commission in its draft Cumulative Report
that will be filed with the Federal Communications
Commission upon completicﬁ. All cost issues have
been deferred to the cost investigation in Case No.
PU-2342-01-296.

COMMISSIQNER.REINBOLD: Second.

COMMISSIONER WEFALD: Second.

COMMISSICONER CLARK: Basically what this
says is, summed up, two things. The first is that
we're acknowledging that all the thinges that we had
requested in previous orders, changes that Qwest
made to its Statement of Generally Available Terms
and to the Performance Assurance Plan, that all the
things that we reguested be changed, we've locked
through and they have been changed so we're saying
that's been done.

And then the second thing is an
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acknowledgment that all of these issues that have
been outstanding, all the deferred issues that we
have put off have all been addressed by the
Commission, they‘;e closed, and the only thing
that's still open that we need to look at isg the
operational support system, which we're going to
.take up, we have a work sessgion on it on Monday,
and we'll be addressing that, But this is just
sort of a motion that gives formally a sense of
where the Commission ig at as far as its progress,
which is that we're very far along and really all
we have to do after this is to tie the pieces
together of all these orders that we have cut and
put the 0SS5 piece in and put out a final report.
COMMISSIONER WEFALD: This was a very
important part of this process to have our staff go
through and to check that all of the
recommendations that had been made throughout this
process have been incorporated in the Statement of
Generally Avazilable Terms and Conditions. The
Statement of Generally Available Terms and .
Conditions, if I brought it in here, is a pile of
paper about this high. It's the basic agreement
that is going to be available to any competing

local exchange carrier, and they're geoing to have
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an opportunity to adopt this in full.

And so it's so impertant that the language
that the Commission has been discusgsing for the
last year and a half and making recommendatiocns on
has been put into place in this SGAT by Qwest. So
our staff went through that very carefully and then
fhey also looked to be sure that the conditions
that had been put into the Performance Assurance
Plan was also put in place by Qwest. So it took
gquite a bit of staff time to make sure that all of
these things have been incorporated in the plan,
but that's all been done and that's recognized with
this order,

And as Commissioner Clark said, we're
wrapping up the work thaé.needs to be done on this
because we're anticipating that Qwest is going to
be filing its application on either the 13th or the
14th with the FCC, and then after that peint the
Commission has 20 days to get ites recommendation
into the FCC on this whole matter. So that's why
we're having a number of special meetinés at the
present time,

As you've noted, though, from even
discussions today at this meeting, there's going to

be a number of proceedings that still the
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Commission is going tc need to address, and that
is, multitenant environment is one that we've gaid
will need to be addressed after we finish even the
work with this 271 preject, the cost case, which is
going to be very important to wholesalers and to
the people of North Dakota with their telephone
césts, and then if -~ depending on what the FCC
says and what we find out from other states, the
251 case involving Qwest's conduct, sc the
Commission dces still have some work to take care
of.

COMMISSIONER REINBOLD: This is an
ocpportunity for Qwest to move to a higher level of
gervice and activity if they can do it.

MR. MIELKE: All in favor?

COMMISSIONER REINEBOLD: Aye.

COMMISSIONER WEFALD: Avye.

COMMISSIONER CLARK: Aye.

And that completes the motions.

(Concluded at or about $:15 a.m., the same

day.)
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1 CERTIFICATE OF COURT REPORTER

2

3 I, Denise M. Andahl, a Registered

4 | Professional Reporter, s

5 DO HEREBY CERTIFY that I recorded in

6 | eshorthand the foregoing proceedings had and made of
7 'rECord at the time and place hereinbefore

8 | indicated.

9 I DO HEREBY FURTHER CERTIFY that the

10 | foregoing typewritten pages contain an accurate
ll | transcript of my shorthand notes then and there
12 | taken. | |

13 Bismarck, North.bakota, this 6th day of
14 | June, 2002.
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Qwest Communications International Inc.
CO/D/IA/NE/ND Reply Comments — July 29, 2002

where it implicates Section 271. Even the Iowa Ultilities Board, which investigated these
agreements in a separate docket and concluded that they should have been filed, 118/ still
rejected AT&T’s call to re-open Qwest’s Section 271 application. The Board held that because
its order in the unfiled agreements docket (Docket No. FCU-02-2) put Qwest on notice that
future failures to file would result in penalties, the matter was resolved going forward, which is
all that Section 271 requires. 119/

Qwest looks forward to the Commission’s decision on its pending Petition.
Meanwhile, however, it has taken broader action to eliminate any issue going forward. First, as
detailed in the declaration of Mr. Larry Brotherson, while Qwest’s petition is pending the
company has voluntarily committed to file with the states all future contracts, agreements, and
letters of understanding negotiated with CLECs that create obligations in connection with
Sections 251(b) or (¢). Brotherson Reply Decl. at 8. Qwest believes that this “all obligations”
standard is overbroad, and that Section 252(a) does not require filing and prior PUC review and
approval of any and all obligations agreed to between an ILEC and a CLEC. For example,

regulatory approval should not be required for carrier-specific implementation details related to

provisioning, Qwest-CLEC relationship management issues (such as meeting schedules and

(June 12, 2002); Transcript of Special Meeting, U S WEST Communications, Inc. Section 271
Compliance Investigation, North Dakota Public Service Comm’n, Case No. PU-314-97-193
(June 6, 2002); accord, Order on AT&T Motion to Reopen Proceedings, In the Matter of the
Application of Qwest Corporation Regarding Relief Under Section 271 of the Federal
Telecommunications Act of 1996, Wyoming's Participation in a Multi-State Section 271 Process,
and Approval of its Statement of Generally Available Terms, Wyoming Public Service Comm’n,
Docket No. 70000-TA-00-599 (June 18, 2002).

118/ See Order Making Tentative Findings, Giving Notice For Purpose of Civil Penalties, and
Granting Opportunity to Request Hearing, In re AT&T Corporation v. Qwest Corporation, lowa
Utilities Board, Docket No. FCU-02-2 (May 29, 2002).

119/ See Jowa Order to Consider Unfiled Agreements at 9-10.

-130-
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BEFORE THE PUBLIC SERVICE COMMISSION OF WYOMING

IN THE MATTER OF THE
APPLICATION OF | QWEST
CORPORATION REGARDING ' RELIEF
UNDER SECTION 271 OF THE
FEDERAL TELECOMMUNIGATIONS
ACT OF 1996, WYOMING'S
PARTICIPATION IN A MULTI-STATE
SECTION 27t  PROCESS, AND
APPROVAL OF ITS STATEMENT OF
GENEBALLY AVATLABLE TERMS -

T

Docket No. 70000-TA-00-599
' (Record No. 5924)

et vt St gt Sy gt S v’ vt “oprr’

ORDER ON AT&T MOTION TO REOPEN PROCEEDINGS
Q’ssued June 18, 2002) )
This matter is now before the Wyoming Public Service Commission
(Commission) upon [i] AT&T Communications of the Mountain States, Inc’s (AT&T)
Motion to Reopen Proceedings (the AT&T Motion); [ii] the Opposition thereto by Qwest
Corporation (the Qwest Opposition); and the Reply of AT&T to the Qwest Opposition
(the AT&T Reply). The Commission, having reviewed the pleadings in the above-
captioned case and its files concerning the matter, having heard the oral arguments of
parties to this case thereon, having reviewed applicable Wyoming and other
telecommunications utility law, and being otherwise fully advised in the premuses,
HEREBY FINDS and CONCLUDES:

1. On May 14, 2002, AT&T filed the AT&T Motion, seeking therein to
Yeopen, or, as altexrnatively arguéd to have the Commission keep open, its proceedings
in the above-captioned case to take further evidence on what it termed “secret deals” --
contracts between Qwest Corporation (Qwest) and other competitive local exchange
carxiers alleged to have been wrongfully withheld from state regulatory commissions.
In ite Motion, AT&T described a complaint before the Minnesota Public Utilities
Commission which alleged that Qwest failed to file eleven agreements between it and
* various competitive local exchange carriers. The complaint alleged a violation of the
federal Telecomununications Act of 1996 because the agréements comstituted
interconnection agreements whi¢h should have been filed by Qwest for formal public
approval by the Minnesota Public Utilities Commission. AT&T urged us to reopen
proceedings in Wyoming to take further evidence on.these agreements because, AT&T
argued, Qwest’s actions violate federal law, they show an inability or unwillingness to
provide interconnection to compétitive local exchange carriers'on a nonda.sq‘nmmatory
basis, and they, in effect, bought the silence of critics in the Qwest’s 271 ¢compliance
proceedings. The AT&T Motion did not point:to any specific acts or agreements of
concern in Wyoming but urged further proceedings to discover any harm accruing in
Wyoming. AT&T's Motion asserted that Qwest had a duty under federal law to file
the agreements and seek our applroval for them.

1 - Docket No. 70000-TA-00-599
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2. On May 30, 2002, AT&'I‘ filed the AT&T Reply, argumg that AT&T would
exter the Wyoming market when feasible, that a standard defining agreements which
should be filed exists, and that the Commission should-apply a standard, even if a
uniform federal standard does not exist. ATZT urged the Commission to hold an
investigation and to do so in the above-captioned proceeding rather than separately to
develop evidence on agreements which “may have hmdered or otherwise affected” the
above-captioned proceeding. ' '

8. In its Opposition, filed with the Commission on May 24, 2002, Qwest
argued that the AT&T Motioh constituted a delaying tactic with twpect to the above-
referenced proceeding. The' Qwest Opposition moted that no standard for what
constitutes an interconnection agreement which must be filed has been established,
although it has filed and sought approval of “hundreds” of interconnection agreements
pursuant to Section 252 of the federal Act. Qwest also showed that it has formally
sought clarification of this issue from the Federal Communications Commission, which
agreed so provide that clarification. See, Qwest’s April 28, 2002, Petition for
declaratory ruling on the scopé of the duty to file and obtain prior approval of
negotiated contractual arrsngements under Section 252(a)(1), FCC WC Docket 02-89.
The comment cycle ends June 13, 2002, and the FCC will thereafter render a decision.
AT&T has participated in this FCC proceeding and has filed comments. Noting that
AT&Ts argument relied heavily on allegations concerning Qwest’s dealings with
Eschelon, Qwest noted that this company did not provide any services in Wyoming.
Further, Qwest committed in writing to the Commission that it would voluntarily file
and seek approval for “all contracts, agreements and letters ‘of understanding with
CLECs that create forward-looking obligations to meet the requirements of sections
251(b) or (¢) . . .” of the federal Telecommunications Act of 1996. (See, May 10, 2002,
letter of K. Steven Davis of Qwest to the Commisdlon attached to the Qwest
Opposition.) It is creating a management committee to ensure compliance. Qwest also,
and very importantly, discussed the fact that the agreements and their impact on the
independent third-party testing of Qwest's Operational Support Systems, which was
conducted under the auspices of the 13-state Qwest Regional Oversight Committee (the
ROC OSS test), was reviewed and analyzed by the KPMG consulting firm. According to
Qwest, this EPMG review, as of May 9, 2002, showed that there was a lack of evidence
that the agreements bad affected the ROC OSS test.

4 Pursuant to due notice, the AT&T Motion, the AT&T Reply and the Qwest
Opposition were beard at the Commission’s regular open meeting of June 6, 2002, with
Qwest, AT&T, Contact: Communications, the Consumer Advocate Staff, InTTec and
Visionary Communications (the Visionary Group) appearing through counsel and
providing arguments. g )

- 5. AT&T clari.ﬁed thai: it wanted the above.captioned proceedings left open
to provide for discovery, an investigation and & formal review of the potential impact of
any agreements on Wyoming.. AT&T argued that an investigation would amount to an
assertion of Wyoming’s “state’s rights” to define which agreements must be filed and
investigated. AT&T admitted, however, that there was no general standard definition

1
-

2 _ Docket No. 70000-TA-00-659




of such agreements. Tt learned! from and discussed with the COmmlssmn staff the
EPMG report that found no effect from the agreements on the ROC 0SS testing. AT&T
aleo discussed investigatory procqedmgs going forward in other states, notably in Jowa

and Minnesota, acknowledging t.hat they were separate fro:n the relwa.nt Section 271

proceedmgs in those states. = . :
| -

6. - Qwest responded, notnng that another case has already been docketed
before the Commission and ufged furtherx consideration to take place in that
proceeding. Complaint processes and court action were also available as remedies if
any harm were found. In the meantime, Qwest would adopt a bms.d filing standaxd in
Wyoming and await the definitive ruling which it bas sought from the FCC and which
would establish a pational standard for such filings. If noted that AT&T had filed

similar motions in nine states in wl:uch Qwest provides local exchange service and that .

the four states which had considered it as of June 6, 2002 (Colorado, Montans,
Nebraska and North Dakota) had denied it.

7 The Visionary Group argued in favor of investigating the agreements in
this proceeding. Counsel stated that such an investigation would allow it to bring up
questions of retail contractual services, averring also that Qwest has sold products to a
competitor but would not sell them to the Visionary Group. Counsel thought a hearing
wag necessary for understanding the Wyoming-specific issues in this ease.

8 Contact Communications urged the Commission not to make a decision
until pending motions by TouchAmerica, not currently i party to this case, were
considered by the Commission. ' Counsel suggested that allowing “pick and choose”
Incorporation of provisions from .interconnection agreements rea.ched anywhere in the
nation would help to alle\nate the problem.

9. ° The Consumer Advocate Staff argued that the i 1ssue of what constitutes
an. interconnection agreement that must be filed for. approval by the Commission was
properly before the Federal Comtunications Commission;' It tock no formal position on
the AT&T Motion but noted that an alternative forum exists for hearing and review of
the situation. : )

-10.  The issue of what constitutes an interconnection agreement which must
be filed for approval is properly before the Federal Communications Commission. Tt
makesnosensetoustocrafta’localstmdardwhichmightreqtﬁxetheﬁlingofan
agreement in Wyoming while the same document could be kept secret in an adjoining
state. There are many instances in which local expertise and concerns require us to
undertake Wyoming solutions to Wyoming problems; but this is not such a case. We
have received no evidence that any wrongdoing is taking place. in Wyoming regarding
apy “secret” interconnection agreements; and, the KPMG report of its analysis of the
impact. of the agreements on the ROC OSS testing process -- a place where such
problems would be likely to manifest themselves -- shows no impact. Morcover, our
specifically docketed proceeding to consider the subject (Dockets No. 70017-TC-02-26
and 70000-TC-02-773), -instituted at the wrging of AT&T, is the right proceeding in

3 Docket No. 70000-TA-00-599




which to consider further action on the issue. Several of the issues brought up by
AT&T, Contact Communications jand the Visionary Group are Wyoming-specific. They
have been argued in the state-specific hearing in this matter and will be dealt with in
our deliberations on these Wyoming issues. In the meantime, the commitment of
Qwest to file all of the broad category of agreements described above provides a way to
examine them and see their impact on Wyoming in an openr forum. Each agreement
will bé noticed and subject to public comment before being considered for approval by
the Commission under the federal Telecommunications Act of 1996.

11. We conclude that good cause has been shown in the public interest why
the AT&T Motion should be denied. We will remain receptive, however, to any showing
of actual harm to Wyoming consumers arising from an mterconnectron agreement and
will work to remedy any such ha.rm _

NOW, THEREFORE, IT Is HEREBY ORDERED THAT:

1. The AT&T Motion is denied -

2. This order is effective immediately.

MADE and ENTERED at Cheyenne, Wyoming, on June 18, 2002.

‘ PUBLIC SERVICE COMMISSION OF WYOMING
S'I‘EV'E EI..LENBEGI;E’R, Chaicman
i

: ‘: STEVE FURTNEY, 1)/6uty Chair

4 Docket No. 70000-TA-00-599
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INTRODUCTION

The Telecommugications Act of 1996 (“the Act™), Section 271(d)(2)(B)
provides, in pentinent part, as follows:

“(B) Consultation with state commissions—Before taking any
determination under this subsection, the [Federal Communications
Cotmmission (FCIC)] shall consult with e State commission of
any State thet is t.’uc subject of the application in order to verify the
compliance of the Bell operating company with the requirements of
subsection (¢).™

Thepurposeof is procecding, generally, has been to examine the
representations, behavior and performance of Qwest Corporation (Qwest) and to decide
whether or not to recommend to the FCC that it be granted the authority to provide in-
region interl ATA Services. Commission has based its recommenédation upon its
findings as to whether Qwest has met the competitive checklist® and other requirements of
the Act which prescribe the mechanism by which Qwest may be found eligible to provide
such in-region inter].ATA servi

Procedures Uti by the Commission. In order to be able to make such
findings, the Commission established procedures by Qrder No. 00-243, (May §, 2000) and
Order No. 00-385, (July 17,2000), for the conduct of a series of “workshops™ which, taken
together, would cover all relevaht matters. Rather than review the checklist items and
other criteria in the sequence in which they occur in the Act, the issues were grouped
according to practical considerations and by mutual agreement as follows:

Workshop 1: T

Checklist Itern 31 Access to Poles, Ducts, Conduits and Rights-of-Way
Checklist Item 7: 911, Directory Assistance and Qperator Services
Checklist Itemn 8! White Pages Listings

Checklist Item 9 Numbering Adnunistration” -~ -

Chacklist ltern 10: Signaling and Call-Related Databascs

Checklist Item 12: Local Dialing Parity -

Checklist Iwm 1 3: Reciprocal C,ompensanon

Y Section (dX2XA) of the Act requires|that the FCC also consult with the Aorney General of the United

Ststes. In response, “the [United States] Attorney General shall provide to the [FCC] an evaluation of the
General consfders appropriate. The Conunission shall give
substantial weigh the Attorney Ge 's evaluation,,..” The standard that the U. S. Department of Justice
has urilized is whether “the local ina stare hnve been ‘filly and rrsversibly’ open to cnmpctinon.
Under that standard, the U_S_ D ent of Tustice recommended thar Qwest ha granted in-region long
dismance suthoriry in Colorado, Idaho, fown, Nebraska and North Dakota. Evaluarion of the United States
Deparrmcm of Justice, WC Docket No| 02-148, July 23, 2002, pp. 1-2.

? The jtems on the Compel:inwa Checklist are set forth in fourteen subsections of Sextion 271{(c)(2XB) of the
A . .




Workshop 2: : :

Checklist Item 1: nnection and Collocation
Checklist Item 11: Number Portability
Checklist Itém 14: Resale

Workshop 3: .
Checklist Jtem 2: Acgess to Unbundled Network Elements
Checklist Ttem 5: s to Unbundled Locél Transport .
‘Checklist Item 6: A o Unbundled‘lpcal Switching -
Wotkshop4(Pms1and2) : -
Checklist lem 4: A loUnbundledLoops oL
“Emerging Services”: Subloop Unbundling, Dark Fiber Packet Switching
and Line Sharing
SGAT® Geveral Terms and Conditions
Public Interest Req of Scction 271 (HBNC) - °
Section 272 Separation and Safeguard Requirements
Section 271(d)(3)(C) Post-entry performance monitoring and enforcement
{Qwest Performance Assurance Plan or “QPAP").
Workshop 5:

Checklist Item 2: Opegations Support Systems (0SS)
Compliance with Commission Recommendations in Workshops 1-4
Substanrial Changes or Errors in Law or Fact -~

The review methodology evolved somewhat over the course of the
workshops, At first, the process called for the issuance of Recommendation Reports from
presiding Adminjstrative Law J Allan J, Arlow (the ALJ) to the Commission.* Each of
the first three ALJ Recommendati n Reports was foltowed by a round of Comments by the
i of a Recommendation Report by the Commission. For
4, Part 1, Recommendation Report and Procedural
the intermediate ALJ Recommendation Report phase
14, Part 1, Recommendation Repors, the Commission
began to directly issue Findings and Recommendation Reports based upon the record and
the briefs submitted by the parties pt the close of the workshop. We followed the same
process with the Workshop 4, Part 2, Recommendation Report. By agreement of the
parties, the final phase of the p ing, “Workshop 5,” was conducted solely v1a the
submission and review of written testimony and briefs,

? Statement of Generally Avaitable Terms, The sccess and interconnection offer agreement required by
Section 271(cX2XA) and Section 252(1). ’, '

* Copies of Commission end ALJ jon Reports with respect to each of the issues addressed in the
Weorkshops are comamed in Appendix A (w0 this Report and periodically refesred to herein.
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Scope of the Fipal Report. This Final Report adopts and includes each of
the recommendations of the prjor Workshop Recomimendation Reports, except as
modified by this Final Report itself. In preparation for the issuance of this Final Report,
the Workshop 4, Part 2, Reco tion Report established a procedural schedule under
which paties to the proceeding would file pleadings and supporting testimony. By
agreement of the parties, the procedures were miodified so that Qwest would submit all of

. its direct case materials by June 14, 2002; Intervenors would file materials in reply by
June 28, 2002: Qwest and Intervenors® would be permitted 10 file materials in rebuttal on
. or before July 12,2002, The rpmsed procedures were adopted by 2 Ruling of the ALY on
" June 17,2002, These modiﬁciations slightly altered the suucture of the Final Report,

_ In addition to the adopted Workshop Recommendation Reports, the Final
Report contains several compgnents leading up to our final recommendations. First, it
provides our findings and lusions with respect to Qwest’s performance in the
independent testing of the Opérations Support Systems (OSS).

The second sdditional aspect of the Final Report (reviewsd under the
genera! heading of “SGAT Compliance”) resolves matters examined in previous workshops
where we failed to make tive recommendations with respest to Qwest’s actions or
representations for one or more of the foliowing reasons:

(1) Qwest had failed to meet its burden under the requirements of the Act;

(2) Ovur decision was deferred to later workshops where related issues were

to be explored] S

 (3) We were of the opinion that deferral of & decision would permit partics

" to reach a co ise position or clarify areas where potential
misunderstan: might exist; -

(4) We had dir Qwest to make specific changes either to the SGAT or
other relevant nts; and/or

(5) We had mgde approval of certain provisions conringent upon satisfactory
performance in related OSS testing. _
_© . This'section also examines the following issues with respect to the SGAT
and its attachments, including the QPAP: o

)] Changes il federal or Oregon law since the liing that the
Commission’s recommendation 'was issued, havinga
matcrial impact op any of our recommendations;

'htbecmofBMMIW mumwbe-immpma?o&um' filings. None,
however, were filed. -
e




- eriterion on our decision-
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a)NMy-dmlefactsh:vmgtmamnl impact oa any
of our ions,

{3) Commission eryor with respect to its interpretations of

law having a impact on any of our

recommsndmons'

Finafly, mdenﬁe lladmg“Pubhc InﬁerestandeestSemtOmmls”m
considey issues raised by intervenors with Tespect to Qwest’s behavior.

|

Standards of Review and Barden of Proof. As noted in our previous
reports, the PCC has ruled that hasthebmdenmdemons&atcﬂxulthas“ﬁtﬂy
implemented the competitive chetlrhst and, particularly, that it'is offering intercounection
and access to network elements on a nondiseriminatory basis,” and thatﬁxesundardof
proof upon Qwest to meet that burden zsbyaprcpondezanceofrhemdm Once Qwest
had made a prima facie case, it fcil upon the intervenors to “produce evidence and
arguments lo shcwrhatthe application does not satisfy the requr.romoms of Section 271, or

offerings, the standard is that it )
same time and manner as it provides 1o itself.” Where there is'3p analogous retsil sinvation, N
“3 BOC must provide access that is equal to (i.¢., substantially the same as) the level of

access that the BOC prow_des its lf its Customers or aﬂihates. in terms of quality, accuracy,

regulators in the oversight of incw 3
operating environment as an aid fo encouraging & competitive marketplace, It js far harder
for a new market entrant to negotiate and manage a reglonswide agrecioent with an
incumbent carrier so that it can provide services over a wide geographic area, if the
contractual provisions vary in numerous mipor details by jurisdiction. Similarly, it is more
difficult to measure Qwest’s performance acress the region, if different performance
criteria must be met in each state.

We thus modify gur Wotkshop 4 Part 2, Report to impose an additional
ing process: where a provision or policy, with which we bave
by a substantial majarity of the states ix;dleQw_wl

previously disagreed, hﬁbom

® Bell Atlartic New York Order, (FCC
T 12 axpar. 49.

)at per. 43. o ~
"1 st par. 44 a seg. )
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r'e-gion, we will maintain our pr?vioﬁs provision or policy only where we find that such
deviation from the ma;onty .view will substentially improve competition within Oregon.

FIND GS AND RECOMMENDATIONS

l. Opmtions Support Systems (OSS)

B:ekgronnd. (perational Support Systems are the systems Qwest will
utilize in communicating with, land providing services to, its competitors. Access 1o fair,
efficient and nondiscriminatory operation of those systems is considered critical to the
existence of competition in the(local exchange market.” Pubhc unhty commissions from
all of the states within the fourteen-state Qwest region, except Arizopa, warked
cooperatively among themselves and, subsequently, with several independem business
organizations they had retained, to conduct extensive testing of the operations support
systerns and undertake a thorough end impartial analysis of those results.

e following:

g, Ordering and Provxsxonmg I-'\mcuonal Evaluation
ugh Evaluanon

The tests included analyses of

(1) Pre-orde:
@ Orderno_w- h

Procedures Review
(7) Change Management Test
(8) Performance Measure Audit -

y The lead organization in this effort was KPMG Consulting (KPMG),
which developed a Master Test Plan, and, in conjunction with Qwesg, CLECs,
Tepresentatives of state commigsions and several other organizations, conducted the
“military style” test and dthcresults 10

On Mayzs 20 K‘PMG:ssuednsFmalRepon(KPMG Report). Aswe
noted in the Workshop 4, Part 2, Recommendation Report, “With respect to the OSS

testing report, the burden shall be on the party who differs with the report’s findings with
? The “nondiscriminatory access to elements in accordance with the requirements of sections
281(e)(3) and 252(dX1)" required bylcheoklist itemn 2 bas been determined by the FCC to include OSS.
Local Competltion First Report and Order, 11 FCC Red at 15766 (1523).

¥ Essentially, Qwest’s performance was measured against the Performance Indicator Definitions (PIDs).
When tabulated results within the reports showed that Qwest had falled one or more of the PLDs, (Qwest
would make modificaiens 1o jus operations end refake the tests. This process continued unti
Qwest had achieved sztisfactory mance with respect to the PID in question. The KPMG Repor: is
alrendy on file with the Fedem! Commmications Commission and therefore no purpose is verved o
describe it in grear detail hgre




respect to @ particular :ssueuruuth report as a whole.” Qwest’s Verified Comments

Regarding the ROC Finl OSS Test Report, Exhibit 600, (Qwest-OSS Comments) were N
filed on June 17, 2002 and accomprnicd by Exhibits 602-666. Qwest contends that the

KPMG Repornt supports & finding that Qwest has satisfied the requirements of

Section 271 of the Act with respect the OSS aspect of Checklist Item 2

Durmgthe peﬂodsmcethezswanceomeorksbop4
Part 2, Repart, public utility commissions in other jurisdictions, most recently the state of
Washington, have found that Qwest has, in general, demonstrated OSS performance ata
level sufficient to justify a positive recommendation to the FCC with respect to that
aspect of Qwest’s 271 apphcanon. .

'Iherelshtﬂemthe vmllOSSptocessthausOregon-qamﬁcand
nothing which rises 1o such a.stoi,lusnfyfindm,gs substantially different frorn
those made elsewhere in the Thus, rather than parse the results of tests
which have aiready becn exhaustiv ly snalyZed by experts and adopted by commissions
in neighboring states, we accept their findings and recommend to the FCC a finding of
compliance by Qwest with respect to this aspect of its Section 271 application.

I SGAT Compliance

As sn integral part of its Workshop § filing, Qwest siubmitted an SGAT
which constituted its “last best offer” (the LBO SGAT). Qwest asks the Commission to N
accept its language as satisfactotily respoasive to the issnes which had not previously
becn resolved in Qwest's favor. We note that, over the course of this proceeding, Qwest
filed numerous revised versions of its SGAT document. Most of the revisions which we
recommended in order for Qwest to obtain our affimnative recommendation on jis 271
application, were made, without faufare, dwring the course of submitting the revised
SGATs which preceded the LBO SGAT. We accept, without further review, Qwest’s
. representatiens that such changes have been sppropriately made, except in the two
instances discussed below where jointly interposed objection to Qwest’s
resolution of two issues, UNEC-2 Loop23. In Section II of its Opening Filing,
Qwest addressed in detail séven specific issues which it had not previously revised.? We
discuss each below in the order in|which it was mm:deredmom \Vorl:shop
Recomymendation Repons ’

" Qwest 0SS Comments, p. 2. .. e ,

" See. &g Commenss of ATAT of the Pacific Northwest, Inc;, and AT&T Local Services
mwarmmgmmmnocossrmmmrnossc«mm} ATZT nsserts that the

XPMO methodology was flawed with o pre-ordering, ordering, provisioning and billing end, where

it was zot flawed, found Qwast's to be deficient in the areas of (1) providing jeopardy notices,

{2) providing unbundled dark fibey, (3) providlag enhanced extended links (EELs), {4) providing UNE-P

and resale services for installations not rquiring disparch services and (5) majnteshuce and repair services.
"Chmgsmdehwdawcompjym sur Workshop 4, Part J, and Workshop 4, Part 2, Reports are —~
itemized in Qwest's Opening Filmg, foo 3.5. Onher changes were adopred as 2 seauht of conscnsos
senlements in other jurisdicrions and miscellancous teckmica) changes, fd, footmotes 7-8.
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Issue 3-2.1. ln‘ our Warkshop 1 Fmdmgs and Recomimendation Report of
the Commission, issued April h6 2001, at pp. 7-8, we adopted the recornmendation of the
'ALJ, who found that “[a]lthough CLECs are not cntitled to automatically “piggyback” on
privaie ROW (Rights-of-way) and MDU (multiple dwelling unit) agreements, they must
be afforded reasonable access fo those docurnents. Nondiscriminatory access to this
information in Qwest's possession will help to enable 8 CLEC to negotiatc on a
reasonably equal footing with Qwest.” We further sti£d that Qwest should negotiate the
language with the CLECS sothat it will not be necessary to dlcmzthemmswhchthe
Commission will require...

S Theparuadldmtmﬂeonmmallysausfuto:yhngungewlthrespectto
ﬂnsrequ:mnem. We therefore must prescribe the language to be included in the SGAT
which adequately addresses onr findings. Qwest proposes new language in LBO SGAT
section 10.8.2.27, which, it , has been ddopted in the Utah and Washington
SGAT:. No CLECin

findings and conclude that

Issue 3-4. ig issue, addressed in SGAT Exhibit D section 2.2,
concerned CLEC placement of large orders for access to poles, ducts, conduits and rights-
of-way and the time in which had to respond to those orders. Qwest had argued
that the 45-day time limit applicd to a particular pol¢ of mashole, rather than a large-
order. It made an offer to resglve the issue with numerical limits, but the Commission
did not issue a finding on its ed language. Rather, we acknowledged the practical
difficulties mherent in filling large orders in tight timeframes md uxged the parties to
megotiate further.!®

The Qwest LB seArmkswmommisismwimommﬁgid
numerical standards, The language in Section 2.2 of Exhibit D, permits Qwest to
seek a waiver of the 45-day i from the Commission in the event of an unusually
large or difficult request.- Thys it belicves that it “acts” within 45 days by providing
aceess to a subsat of the req rather than waiting to provids access to al)
simultaneously, while the- request is pending. This, it believes, is consistent with
previously decided cases. st also notes that the proposed Exhibit D, Section 2.2
language was edopted by Idaho, Iowa, Nebraska, Now Mexico, Utah, and Wyoming on
the recormmendation of the istate Facilitator.'® No CLEC has comumented on this
proposed draft languape solution. We find the neWIanguage to be a reasonable
resolution of the issue and copclude that Qwest has satisfied this checklist itom issue,

. o {

'Qwest Corporation’s CoverPlnaﬁngﬁ:rWorkshop 5 Opmrnsng,(qmomm pp. 89,
1 Worlr.:hop 1 Report, pp. 10-11.

" Qwest Opening Filing, p. 10.
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'Wo thop 3: Tssue UNEC-2

Acconding to AT&:T UNEC-2 and Loop 23 “are the only additional two
issues with regard to which Qwest's proposed language does not appearto be compliant
with this Commission’s orders.” 1

Issue UNEC-2. Quest did not object to the ALJ's ﬁndmgs in Workshop
3, wherein he concluded that .

“Quwest is not in corapliance with Checklist Hem 2 oni this
issue nntil such time as the SGAT language is modified to
clearly reflect the ted. nature of the commingling

prohibition and the
combinations with Finished Services other than spmal
acoess,” bt |

The CLECs joint!y that LBO SGAT Sections 9233.7.2.1,
$.23.3,7.2.2 and 9.23.3,7.2.3 do not comply with the AL)’s ruling, because the phrase
“Qwest Tariffed and Private Line Services™ rather than “Gwest Special Access Services”
(which the CLECSs propose) has béen utilized,"”

serts that it has incorporated “virtually verbatim
pplemental Order Clarificarion. This language
continues the serled prohibition against connecting EELs with special access
services. ...[however,] in the interest of closing this issue Qwest is willing te modify the
OregonSGATlanguagein‘ﬂxese section to match that used in the Colorado (and

Washington) SGAT attached as Exhibit 1. The revised language deletes references to
“price lists” and “private line” services and refars instead 1o “Qwest Tariffed services.”
Qwest contends that “[wlhen read in conjunction with the surounding sections,
particularly section 9.23.1.2.2, this hngua%e satisfies the Joint CLECs’ concerns and fully
comports with the Commission’s uli That section states, in part, “UNE
Combinations may be dircctly connected to Finished: Services, except for tariffed special
access services that are expressly prohibited by Existing Rules.”

In Hight of the foregoing, we accept Qwest’s proposad modification to the
LBO SGAT and find Qwest in compliance with Section 271 with respect to this issue.
The modified language is affixed tto this Report as Appendix B,

' Joimt CLEC Comments Regarding 3 SGAT Cumpliance Filing (mm SGAT Comments), p. 3. As
noted above, Qwest has indicated seven|aréan requiring our review.
™ ALY Workshop 3 Recommendation Riport, p. 22. o
"JointSGAT Comments, p, 4. T

%'Qwést Corporstions Reply to Jobm Commerrs Regarding Qwest's SGAT Caripliance Filing
S?;m: SGAT Rephy), p. 5. (FCC Supplemenial Order Clarification cass citation in fn. 2 omimed).

L
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. ‘Workskiop 4, Payt 1: Issnes Loop 23, NID 2, §B-1 and SB-2

Issue Loop 23. | This issue concerns loop plsnt administration and
deployment practices that are designed to result in spectrum compatibility, i.¢., preventing
imterterence between services and technologics that use pairs in the same cable. We
found the issue could best be resolved by requiring the inclusion of specific, additional
language in SGAT Section 9.2/6.° The CLECs assert that a side-by-side examinationof .
our Report and the LBO SGAT shows that Qwest fafied to insert the language ordered by
the Commission and weakens ’s obligations and CLECs’ rights with regard 10
spectral interference with services.” :

Qwest respondg by noting that the Washington Utilities Transportation
Commission (WUTC), in its 28™ and 34 Supplemental Orders, accepted the revised
Qwest langunge now contained in Section 9.2.6.4 because it “recognize{d] that there may
be instances where the latest Tl1 technology may create imterference....We are also
concirped hat there may be instances where remota DSL. may conrribute to an

interference problem. For these reasons, we accept Qwest's proposed rewording. ..

We consider thi differences between our proposed solution and the
language which Qwest has indluded in the LBO SGAT to be minor; the sections are
substantially similar in effect and practical operation. We therefore eccept Qwest’s
version in the interests of regipnal uniformity and find thar Section 9.2.6 of the LBO

: his {ssue deals with the question of whether Qwest should
be required to make space available on 2 netwark interface device (NID) and whether
CLECs should have the right to remove or “cap off" unused Qwest lines, AT&T
proposed languags, adopted by the Washington ALJ, which we fotind to be “sufficiently

Issue NID 2,

narrow to address Qwest's legi safety concems and, at the sume time, furthers the
~ FCC’s intention to make uceeks to the NID svailable in any technicilly feasible manger.”
We then ordered Qwest to revise Section 9.5.2.1 accordingly.™
- . Qwest ncw language in the LBO SGAT, but not exactly as we had

provided. Qwest cited ¢ ¢ircumstances, specifically the June 11, 2002, WUTC's
28% Supplemental Order revision which, at AT&T"s request, also added niew language to
-SGAT Section 9.5.2.5.2 The effect of the change was to allow the CLEC to remove the
Qwest facilities if the spare dwcst loops are terminated on protection devices that protect
Qwest and its customers ﬁ'o::? electrical surges, The new language also clearly pravides

A
£ The language is set forth In the Warkshop 4, Pars ), Report at page 20.
® Ioint SGAT Comments, pp. 4-5.
¥ Owest SGAT Reply Cormméncs, p. § citing WUTC's 28° Supplemental Order at 14, |6.
ither Party remove the other Party’s kop facilities from the other puty's

off the other party’s loop facililes.” - Workshop 4, Pant 1, Repor, p. 31,

¥ 49,52 1: At no time should
MIX> withour appropriately cappi
28 Qwest Opening Filing, p. 12.

11




for CLEC liability for damages in the event that safety standards ase not observed.””
Qwest’s response in Washington was to seek further modification of its Washington
SGAT by asking that the CLEC be required to notify Qwest ixi writing whenever it
disconnected Qwest facilities fron{l a NID protection device. The purpose of such change
was to “allow Qwest to msintain proper records of its facilities.” Qwest disagreed with
the overall net result of the mmqns, but included them in the SGAT for the sake of

uniformny.

The cx',Ecs pote Qwest’s noncompliance With our original directive on
this subject and assert that we sh d therefore sumnmarily reject Qwest’s LBO SGAT
i appended the June 10.

provide no particular reference oricitation to the Wilson Affidavit, and it does not appear
10 address this issue—the after-the-fact reporting of disconnection of facilities. Instead, it
focuses on matters which are di infra tnder Issue SB-2. In essence, the relevant
portions of the Wilson affidavit against the requircment for CLECs obraining
permission in advance before gaiing certain types of NID aceqgs. Thus the CLECs have
made no argument against the change. . :

" The new Section 9,5.2.5 does not require such advance permission; rather,
it requires notification within ten days, via c-mail that Qwest facilitics have been
disconnected. This requirement i§ neither burdensome nor discriminatory, The Qwest
language, which was adopted by the WUTC and inserted in the LBO SGAT, is approved
and found to comply with the requirements of Section 271 of the Act with respect to this
issue, '

Tssue SB-1. This jssue relates to the time intervals in which Qwest must
respond to CLEC requests for access to Qwest-owned, multi-tenant inside wire. While
noting that “[bloth the Multistate Facilitator and Washington ALY wrestled with this issue
at length™ we had originally col with the Washington ALJ in reducing the intérvals
mSccuons93 3.5 and 9.3.5.4.1 of the SGAT from five and ten days, respectively, to two
days.>® Qwest notes that the C revised the ALY's decision because “the CLECs and
.Qwest had reached consensus regarding these intervals, and thus the ihtervals
recommended in...the Washington ALJ’s Report were no longer necessary.” Qwest
provides a narrative of the proceetlings with respect to this issue in the state of
W T ; on and concludes by noting that it has included the revised language in the LBO
SGAT. .

21d
14, p. 13, citing WUTC 31 Supp Order at f31.
”JomseATCM PP. msmlm:h‘mu.

3 Workshop 4, Part 1 Report, pp. 32-33
"Qwenopenm;mmg,pp 14-16.
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In mponse, the CLECs again refer to the Wilson a.ﬁ{ig'iavit, but do not
indicate where the issue is dischssed. A review of the affidavit does not find a discussion
" of the issue readily apparent. ’

'We find the chapges offered by Qwest, to be reasonable, especially in light
of the representation by Qwest that CLECs are in agreement--a representation that the
Joint SGAT Commeiits do notrefute. We accept the language conained in the LBO
SGAT as satisfying the requirements of Section 271 Of the Act with respect to this issue.

_ Issue SB-2. This issue considers the question of whed:cr a CLEC must
submit a local service request (“LSK™) to order subloops. We previgusly found that “on
balancc,theLSRproccssn top costly and tume consuming a process to impose upon
CLECsa\;fho wish to gnm access to subloops which include the ms:de wire of an MTE or
MDU e

Qwest has \Btomodifybm'momend_aﬁon,ciﬁngtheWUTC’s
reversal on this issue and giving their reasons. First, Qwest indicated that, since 70-80
percent of inside wire orders require pumber portability, only 20 or 30 percent of
subloopsmuldfa.llmﬂunth exemption, Second; it noted that ten other states within the
‘region require LSRs for all orders. Finally, Qwest argues that, when internal tracking
pmcedmesarenotused,nbeéomesd:fﬁaﬂttommgcCLECcmmerswhom
rerurning 1o Qwest. The also reversed “in the i interest of uniforaity "

davit asserts that a CLEC shouldnotberequirpdto submit
-premiscs wiring [because it} is a discriminatory practice
not psmmitted by the Act.... (T}t creates a materially more burdensome means of access
than Qwest affords itself ™ Further, Mz, Wilson says that “Qwest has explicitly stated in
recent Oregon workshops that ‘inventory does not need to be completed before the CLEC
gmns access to the subloop el Thns, the immediate need for Q'West to have an

The Wilson
an [ SR “before utilizing the

tei the bu:den which the LSR process creates for those 20-30
percent of subloop orders, wejalso acknowledge the value of uniformity across the region
and thus accept the revised lahguage contained in Sections 9.3.5.1.1, 9.3.52.1 and
9.3.5.4.4 of the LBO SGAT. [We find Qwest to be in compliance with Section 271 of the
Act with respect 10 this issue, o

"Workshop4 Part 1, Repon.p .

¥ Qwest Opening Filing, p. 17 and dndons thersat
 wilson Affidavit, p. 12,

¥ Id, p. 15. (Emphsumpphﬂl}.
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Worl;:shop 4, Part 2: General Terms and Conditions ll-!d._QWGﬂ Performance
Assurapce Plan (QPAP)’ )

' Limitations on. LiaPihty In our Report, we required Qwest to remove
the cap on damages which could be paid to a single party as not being standardmdustry
practice; the cap had been set at the amounts charged during a contract year.®* Qwest
argues that the capshouldbcmmsmedandcltesboththzrcvcrsal of the Washington ALY
by the WUTC and the Multistate F! morsmmmmdmonswmgomexcepnonsto
the limits on Qwest’s liability.”” Together, Qwest argucs, these represent standard
industry practices. Qwest also no s the similatities of its provisivns and those approved
as part of the SBC Texas 271 application.’® The Joint SGAT Comments do not address
these revisions. We thus revise o ruhngandﬁndthad:elanguagemLBO SGAT
Section 5.8.1 satisfies the requi of the Act.

Six Month Plan Review Change Control Limitations. Section 16 of the
QPAP addresses the review of the performance measurements to determine whether any
changes should be made, The Multi Facilitator examined the means by which
Commissions could review and identify changes in measures and then ask to have them
included in an amended SGAT filing. The Facilitator found the arbitration provisions in
the Texas plan to be an appropriate means to assure that the QPAP meets applicable
standards, while at the same time avoiding undue financial exposure for Qwest. He then
proposed several changes to the QPAP to effectuate those changes. After a review of the
analysis performed by the Multistate Facilitator, we concluded that the changes “are not
only useful in and of themselves, bus will prowde Jor ease of admnisrmdon by Qwest
tmd CLECs across the region.™?

. Several CLECs ma:omcancmsions'.i’e in ‘errdr because “[t]his
Commission-gpproved-language 1 almost all control over the QPAP with
Qwest....By allowing Qwest to use the existing language, including its “Voluntariness of
Proposal section, the Commission hes run afoul of FCC precedent as confirmed by the
rulings of other Commissions in the territory in which Qwest operates. In fact, the
Oregon fommmlon is the only Commission to allow this language inthe QPAP to
stand.’’

Qwest's respopse has seversl components. First, it claims that the Joint
QPAP Comments are misleading because, when referring to other jurisdictions, they do
not quote from the actual Innguage of any spproved QPAP, which, Qwest claimse, neither
removes from nor grants.authority to the state commission. It also notes that five other

"Worhhopc!,l’mz, Report, p. 22
Qweat Opening Filing, p 18. . )

R p19.

» Workshop 4, Part 2, Report, pp. 79:84, citiog Multistate QPAP Report, pp. 60-61. (Empbasis supplied).

® Joint CLEC Comments Regarding 's Performance Assurance Plan (Joint QPAP Comments) filed

by AT&T Communications of the Pacific Northwest, lnc., and AT&T Local senm:u on behalf of TCG

Cregon and Worldcom, Inc., p.3-4, ( is 1n text). However, see Id, . 6. - -

'’
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state QPAP’s six-momh review provisions are “nearly identical to provisions in [the
Oregon QPAP]. ..,O1ven that the QPAP’s six month review provision is nearly identical
1 provisions in five other PAFs approved by the FCC, the QPAP’s provision clearly
satisfies the FCC’s zone of r:%onableness standard, and the Commission’s approval of
that provision cannot:constitute legal error.™! Qwest also notes that the PAP is a quid
pro guo for interLATA market cntry and, therefore, Qwest can rescmd the QPAP in the
event it exits the interl ATA miarket.?

In reviewing this issue, ws find thar we Nave norco;:innimdlegal error in
our conclusions and.afﬁrm our earlier findings with respect to this issue.

“What we need to do ultimately is to prescrve the ability to

inclusion of QPAP Section 136 in Exhibit K to the LBO SGAT_

The CLECs argue that the Commission is in efror because the Multistate
Facilitator was wrong and the|proposed language was contrary to law. They claim that
every state, save ldabo and Utah, rejected the Mulustate Facilitator’s language. They
further argue that “[t]he payments arising out of Tier I plan are relatively small and would
not even begin to compensate/CLECs fully for the harm that Qwest's poor performance
could cause. The question is not one of double recovery.. [T}t goes beyond avoiding
double recovery and prevlsl LECs from seeking full compensation for any contractual
ot other claims they may have against Qwest.”™ The CLECs further note that Oregon
was the only state that accep d the principle of offsets with respect to court]udgmmts,
even though courts may consider whether an award would lead to double recovery.*

3 WhileQwestassensthat “‘there is no basis for modifying the
determination of the Commistion to ensure that the QPAP is not used as simply a floor

< Qwast Corporation's Repl)r to CLEC Comments Regarding the QPAP (me QPAP Reply), p. 14.

Hd p. 15
“* Workshop 4, Part 2, Repory, pp- §7-68.
* Joint QPAP Comments, p. 13.
“ Join1 QPAP Comuments, pp. 21-23,

15




,‘ —

|

for obtaining additional payments fo;‘- the same or analogons wholesale performance...in
an effort to expedite a resolution of this matter, Qwest would have no objection to an
alternatjve set of provisions that with liquidated damages and offset ih a manner
already agreed to by AT&T [in N Dakota] .Qwest offers them as a way of

climinating any dlspnte on lh:s que

chncoimgeboth ement of issues and uniformity of result to ease

; agreements for [LEC and CLEC alike.
Consequently, we hereby adopt the Qwest-proffered langudge, affixed hereto us
Appendix C and find Qwest in liance with Section 271 of the Act, with respect to
these i issues. .

Special Access Performance Reporting, In Workshop 4, Part 2, we were
askedtoconsxder‘t}wreqmtfor additional QP AP messures and payments for the
provision of special access. We the applicable FCC orders and found that the
FCC specifically rejected that the provision of special access seyvices is
relevant either to Section 271 or our Public Interest analysis and declined to require
additional measureiments, Even though we expressed our sympathy to CLEC concerns,
we noted that such matters were al ys intentionally reviewed by state commissions in
proceedings which were scpanm: apart from the consideration of Section 271
‘compliance.*

Time Warher Telecom of Oregon, LLC (T/W) takes exception to our
roling. Essentially, T/W argues that the cited orders are not dispositive; they only state
that special access is not & checklist itern, but do not resch “the question of whether
sptcial access performance can or should be considered as part of 2 performance
assurance plan under the much public interest standard.” T/W then cites actions
by commissions in Colorado, Washington Utah and Minnesota incorporating special
accessperfmmancerepomngmto e QPAP. T/W urges the Commission to act in a
similar manner in accordance “with its Jong history of pro-competitive decisions,”
upecull}- since a nmnber of itars have pulled out of Oregon or have reduced their
presence . i -,

: T/W acknowledges that our consideration of special access in a 271
proceeding is, at most, discreti . Ip the Qwest region, 97 percent of special access
scrvices are purchased from the other side of the jurisdictions) fénce—under interstte
tariffs. It is for the FCC 10 deal with Qwest performance in that nrea, As Qwest notes,.
“the entire purpose of the QPAP is 10 ensure against bnckshd.mg ‘from ...checklist
compliance after section 271 val hes been grant=d.* Purthermors to the extent that

+ Quest QAP Reply, pp. 78,
“ Workshap 4, Part 2, Report, p. 73 end s 261 and 262,

:WorkﬂapVSmmmofExeepuons time Wamner Telecom of Oregon, LLC Regarding Commission
csitive Recommendations, p, 2-4.

e Qwest QPAP Reply, p. 18.
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" substantial local exchange

rvice is involved, the special access circuits may be
converted to functionally equivalent UNEs already covered by the QPAP.

~

~ We affinm our earlier recommendation and find Qwest 1o be in compliance
with Section 271 of the Act with respect to the exclusion of specia) aécess measurements
from the QPAP. '

Restrictions oll:Jse of Tier 2 QPAP Payments, This issue relates to the
funding of the QPAP Audit Plan and whether Oregon Riw precludes the use of Tier 2
QPAP payments for that purpdse. The applicable statute, ORS 759.445(1) provides, in
pcmnan part, as follows: -

(1) T} ‘Ihere:s e#abhshedmﬂwSta:chsmy scparats and distinct
from the Generpl Fund, the Connocting Oregon Communities
Fund. Moneys/in the fund shall consist of amounts deposited in
the fund under ORS 759.405 and any other moneys deposited by &
telecommunications carrier thet elects to be subject to
ORS 759.405 and 759.410, including amounts deposited pursuant
to a perfo assurance plan implemented by the

- 1slecornmunications carrier in connection with an application under
47U.S.C. 271 hs in effect on January 1,2002.". -

In our Report, we stated |

“With respect fo the audit ﬁmdmgprocess, the [Mu!tlstnte]
‘[p]ayxnent of audit program costs

in ORS 759.445()) that requires that o/l moneys
required to be paid under a performance assurance plan must be
deposited in the Connecting Oregon communities Fund.

" ORS 759.445(1) merely-snables the Corinecting Oregon
Communities Fund to be able to receive such money; it does not
mandate the amounts to be deposited. Rather it is the performance
assurance plan itself, approved by the Commission, that determines

% Workshop 4, Past 2, Report, p. 84.
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so deposited. Thus, the Commission is not
legally constrained from ptmf the multistate Facilitator’s
recommendation on this issue.” -

We bave i eptly looked into this question !nd pote that the

fibreoptics, and money to, Co:
utilitics.” We thus conclude that it
would only be deposited at the C
is affirmed.

Oregon Communities Fund, does not go 1o the
not the legislature’s intention that such funds
ission’s discretion. Our origina! ruling on this issue

ctition on market share and wholesale margins as 2
271 approval; we previously rejected that

L

“secret deals” which undermined the 271 process. The agreements were allegedly

t of Commerce, who then filed a complaint
Public Utilities Commission, which has yet 10 be

t3 that the M.mnesotn Commssxon has held thax Qwest

AT&T also notes the Petition to Intervene filed in this proceeding by
Touch America. The ALJ denied the Petition and associated Motion on Jupe 13, 2002,
because he concluded that it would unreasonably broaden the issues and delay the
proceedings. AT&T contends me proceedimgs should have been broadened in light
of the new and newly-d:seovered i conduct of Qwest in a vanety of arcas. “For

3 Qwust Opexning Film‘, is in teot).
1 Comments of AT&T Comnumﬂons f'the Pacific Northwest, Inc. snd AT&T Local Services on Behalf
of TCG Oregon Regarding Publlc (AT&T Public Interest Comments).
»id,p.2. -
% Warkshop 4, Part 2, Report, pp. +4-45
* AT&T Public Interest Comments, p. 3,(17-20.
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the Commission to tum a blind
recommendation on its Section
interest "%

AT&T furthet ¢
consolidated with the 271 prod
commissioners in other jurisdi

eyt to such conduct and reward Qwest with a positive
271 spplication would clearly be contrary to the public

ontends that a consideration of these agreements should be
eeding and notes the gravity with which several
rtions have responded to the allegations from Eschelon

Telecom Inc., one of the commes that entered into sych agreements.”’

We noted in ov.z Workshop 4, Part 2, Report that earlier ellegations of

Qwest misconduct did not, in

ur view rige to the standard required:

"[W]é do not
is sufficiént to
that cannot be
mattérs in prio
Assurance

The question,
magnitude as to cause us to.
the new allegations.

First, we note
agreements that are.either regi

Jacks & unique perspective or
from such an inquiry. Second,

jeve that the totality of the earlier behavior
axrant a finding of special circumstances
vercome enhr.r by the resolution of disputed

workil:ops or an effective Performanoe

ore, is whether these revelations are of such a
t the completion of this docke: pending the examination of

I8 (R

the allegations are not Oregon-specific, but relate to
n-wide or solely in other jurisdictions. Thus, Oregon

i teresththzamlysisand conclusions that could be drawn

other Junsdlctlons in the Qwest region have chosen not to

delay conclusion of the 271 pracwdmg Finally, we note that the United States
Department of Justice has recqntly recommended that the FCC grant Qwest 271 suthority,

despite the proffered inf
decline to reopen the record in

% In light of the combination of these three factors, we
th:s proceeding to consider the evidence of Qwest

improprietics, but reserve the fight to examine them at a later date.

%1d, p. 4.
*? Reply Comments ofAT&.T

ications of the Pacific Northwest, Inc.-and AT&T Local Services on

Bebalf of TCG Otegon on Workshop V.

* Workshop 4, Part 2 Report, p. 47.

# The WUTC comluded“Wedoanbehmth:rmvmmommomdipncnceu Thowever, are 2 proper

besis for delaying or suspénding thi

“® In the Matter of Application by

state’s evaluation of Qwest’s spplication to the FCC.”
t Communications Imernational, Inc. for Authorization to Provids

Ir-Region InterLATA Services in the States of Colorado, ldahe, Iewa, Nebraska, and North Dakota. WC

Docket No, 02-143, July 23, 2002.
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Qwest bas obtained
Communications Commission for
services.

CONCLUSION - .

ER]

our affirmative recommendation to the Federal
its application to provide in-region interL ATA

i .

Daea _AUG 19

%y Hemningway’q

vy JorH.
{/  Joan'H.Smith
: Commissioner
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